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DATE | SSUED: June 26, 2000

| SSUED TO Tim Priebe, Dickinson City Attorney and | egal counsel
for Stark Devel opnent Corporation

ClI TI ZEN' S REQUEST FOR OPI NI ON

On April 20, 2000, this office received a request for an opinion
under N.D.C.C. 8 44-04-21.1 from Richard Volesky of The Dickinson
Press asking whether the Stark Devel opnent Corporation, Inc. violated
N.D.C.C. 88 44-04-19 and 44-04-19.2 by holding an executive session
whi ch was not authorized by law and by taking final action during the
executive session

FACTS PRESENTED

The board of directors (Board) for Stark Devel opnment Corporation,
Inc. (SDC) held a neeting on April 17, 2000. During this neeting

the Board received and apparently accepted a witten | egal opinion of
its attorney that the SDC was a "public entity" and was therefore
required to conply with the state open records and neetings | aws.
See N.D.C.C. 88 44-04-17.1(12), 44-04-18, 44-04-19. This opinion was

based on the contractual relationship between the SDC and the City of
Di cki nson under which the SDC receives and expends the proceeds of a
tax levied by the City under N.D.C.C. 840-57.4-04. The opinion also
noted sone exceptions to the open records and neetings laws in the
area of econon ¢ devel opnment which mght apply to SDC

Later during the sane neeting, the Board held an executive session to
di scuss certain econom c devel opment records and information which it
clainms are exenpt from the open records and open neetings |aws under
N.D.C.C. § 44-04-18.4. Foll owi ng the executive session, the Board
voted on a nunber of items, referring only to the nunber of each item
on the agenda of the executive session.

The executive session was recorded pursuaait to N.D.C.C. § 44-04-19. 2.
This office has reviewed the recording, as well as the m nutes of the
executive session and the docunents discussed during the executive
sessi on.
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1. VWhet her the executive session of the Board on April 17, 2000,
was authorized by law and limted to the topics and | egal

aut hority announced during the open portion of the neeting.

2. VWhet her the Board violated N.D.C.C. § 44-04-19.2 by taking final
action during the executive session.

ANALYSES

| ssue One:

A nongovernmental organization, even if formed as a private non
profit corporation, may nevertheless be a "public entity" if it is
supported by public funds or expends public funds. N. D. C. C.
§ 44-04-17.1(12)(c). The SDC has accepted its attorney's conclusion
that it is a "public entity" because it is supported by the sales tax
proceeds it receives fromthe City of Dickinson. See also 1996 N.D
Op. Att'y Gen. 99 (Sept. 13 to Gerald Sveen) (an organization is
expending public funds if the funds are appropriated directly to the

organi zation by a public entity). As a result, all of the Board's
records and neetings regarding public business must be open to the
public unless a statute specifically provides otherw se. N.D. C. C.

88 44-04-18, 44-04-109.

The SDC relies on subsection 5 of NND.C.C. 8§ 44-04-18.4 as the |ega
authority for its executive session on April 17. This subsection
provi des:

Unl ess made confidential under subsection 1, the follow ng
econom ¢ devel opment records and information are exemt:

a. Records and information pertaining to a prospective
| ocation of a business or industry, including the
identity, nature, and l|ocation of the business or
i ndustry, when no previous public disclosure has been
made by the business or industry of the interest or
intent of the business or industry to |ocate in,

relocate within, or expand within this state. Thi s
exenption does not include records pertaining to the
application for permts or |licenses necessary to do

busi ness or to expand business operatiors within this
state, except as otherw se provided by | aw.

b. Trade secrets and comercial or financial information
received froma person, business, or industry that is
interested in or is applying for or receiving <PAGE
NAME="p. O 29" >fi nancing or technical assistance, or
other forms of business assi stance.
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This provision was previously codified as ND C C  §44-04-18.2
(repeal ed, 1997 N.D. Sess. Laws ch. 381, § 23). See al so
N.D.C.C. 8§ 44-04-19.2(1) (a neeting my be closed to consider or
di scuss closed or confidential records).

This office has not previously analyzed in detail the neaning of
N.D.C.C. 8§ 44-04-18.4(5), but we have observed that the simlar open
records exception in former N.D.C.C. §44-04-18.2 was not as broad as
the exceptions wunder N.D.CC ch. 608.1 and 8§ 6-09-35 for
information pertaining to custoners of the Bank of North Dakota.
1995 N.D. Op. Att’'y Gen. L-253 (Nov. 8 to Bryan Dvirnak).

N.D.C.C. 8§ 44-04-18.4(5) provides a "safe haven" from the open
records law for certain categories of econom c devel opnent records
and information. The first provision in this subsection authorizes a
public entity to withhold from the public the identity, nature, and
prospective location of a business or industry which is interested in
| ocating, relocating, or expanding within the state when there has

been no previous public disclosure of that interest. N. D. C. C
8§ 44-04-18.4(5)(a). The term "prospective" means "likely to happen”
or "expected," and does not include a business which has already

di sclosed to the public its decision whether to |ocate, relocate, or
expand within the state. The Anerican Heritage Dictionary 995 (2d
coll. ed. 1991). Ther ef or e, subdi vision (a) of N. D. C. C.
8§ 44-04-18.4(5) applies only until such time that the industry or
busi ness discloses to the public its decision to |ocate, relocate, or
expand within the state, or its decision not to do so.

Upon request for an econom c developnent record which includes
mat er i al which is exenpt under subdivision (a) of N.D. C C
8§ 44-04-18.4(5), a public entity my renove the information which
would identify, or reasonably lead to the identification of, the
busi ness or industry but nust release the remaining information
(unl ess protected under another exception to the open records |aw).
N.D.C.C. 8§ 44-04-18.10 (duty to excise closed material and disclose
the remaining information). C.f. Board of Trade v. Commpdity Futures
Trading Commin, 627 F.2d 392, 402 (D.C. Cir. 1980) (commercial or
financial information which is "stripped of its identifying features
takes on the character of statistics" and must be rel eased).

The second subdivision in ND.C.C 8§ 44-04-18.4(5) is both broader
and narrower than the first provision. Subdi vision (b) is a broader
provision in the sense that it continues to apply even after the
person, business, or industry receives financing or other economc
devel opnment assi st ance. Subdivision (b) is narrower in the sense
that it applies only to "[t]rade secrets and conmercial or financial
<PAGE NAME="p. 0O 30">information received from a person, business, or
i ndustry . " (Enphasis added). Although the terns "conmercial™
and "financial" are broadly defined to mean information pertaining to
comrerce or finances, 1998 N.D. Op. Att'y Gen. 17 (Mar. 2 to Caro
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O son), these ternms would not include the identity of the person,
busi ness, or industry. Subdivision (b) also would not apply to
records and information which are generated by the public entity
itself r at her than "received front the person, busi ness, or
i ndustry.1 C.f. Buffalo Evening News, Inc. v. Small Business Admn.,
666 F.Supp. 467, 469 (WD.N Y. 1987) (exception under Freedom of

Informati on Act for trade secret, commer ci al , and financial
information "obtained from a person" does not apply to |oan
informati on generated by the Small Business Administration in the

course of its involvenment with its borrowers).

Having identified the categories of records and information which are
subject to ND.CC 8§ 44-04-18.4, | wll turn to the discussion
during the Board's executive session on April 17.

The recording and m nutes indicate that the Board' s discussion during
the executive session was driven by the documents presented by the
SDC staff. The session started with approval of the mnutes of the
| ast executive session,2 approval of the SDC's Accounts Payable
report w thout any discussion by the Board, and consideration of the
Director's report.3 The discussion of the Director's report during
the executive session pertained to references in the report on the
SDC s efforts to recruit specific businesses for prospective |ocation
or expansion in the area. I nformation regardi ng these businesses is
exenmpt under N.D.C. C. § 44-04-18.4(5)(a).

In contrast to the businesses listed in the Director's report, the
busi nesses which are included in the Accounts Payable report are
reci pients of PACE (partnership in assisting comunity expansion)
| oans which have already |ocated, relocated, or expanded in the area
and can no |onger be described as "prospective." Therefore, the
identity of those businesses is not exenpt under N D C C. <PAGE
NAME="p. O 31" >8 44-04-18.4(5)(a). Although the ampbunts listed in the
Accounts Payable report my be financial information regarding each
busi ness, those anpunts are not "received from' the businesses as
requi red under subdivision (b) of N D C C 8§ 44-04-18.4(5). Rat her,

! However , i f i nformati on whi ch is exenpt under N. D. C. C.

8§ 44-04-18.4(5)(b) has been included in a docunent generated by a
public entity, those portions of the docunment which disclose the
exenpt information are also exenpt under that statute. Cf. @Qlf &
Western Industries, Inc. v. United States 615 F.2d 527, 52930 (D.C
Cir. 1979) (information contained in govennent report was supplied
by a person and could be w thheld).

2 Mnutes of an executive session can be closed to the public. 1998
N.D. Op. Att’'y Gen. O132 (Nov. 24 to Dougl as Schauer).

® 1 note that portions of the Director's report which were not
di scussed during the executive session do not involve information
which is exenpt under N.D.C.C. § 44-04-18.4 and would be open to the
public under N.D.C.C. § 44-04-18.
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the ampbunts are based on information generated by the SDC itself or
obt ai ned from sources other than the business. Thus, the information
in the Accounts Payable report is nda exenmpt under N.D C C
§ 44-04-18. 4(5).

Furthernore, although PACE recipients are "custonmers" of the Bank of
North Dakota for purposes of the confidentiality provisions in
N. D. C. C ch. 6-08.1 and § 6-09- 35, those exceptions apply
specifically to the Bank and do not extend to the SDC, which is a
separate public entity and possesses the records in its own capacity
rather than as an agent of the Bank. See 2000 N.D. Op. Att'y Gen.
51, 54 (Feb. 28 to Frank Wald) (the confidential nature of a record
is generally lost when shared with another public entity unless an
exception to the open records law applies to the records in the
possession of the receiving entity). Accordi ngly, because the
anmounts listed in the Accounts Payable report are not confidential or
ot herwi se exenpt from the open records law, any discussion of those
anmounts woul d have to occur in an open neeting.

The discussion during the renmaninder of the nmeeting involved two
busi nesses which are being recruited for location or expansion in the
area, and three businesses which have pending applications for
fundi ng under the PACE program See generally N.D.C.C. ch. 609.14.4
Because the | ocation, relocation, or expansion of these businesses is
"prospective, " the "identity, nat ur e, and | ocation” of t hese
busi nesses are exenpt under N.D.C C. §44-04-18.4(5)(a).

Overall, with the exception of a few passing remarks which were of no
significance, the executive session on April 17 was limted to
di scussions of information regarding specific businesses which my
| ocate, relocate, or expand in the area served by the SDC. Because
this information is exenpt under N.D.C. C § 44-04-18.4(5), it is ny
opi ni on that the executive session was authorized by |aw

| ssue Two:

The final item listed on the Board s agenda was adjournnment of the

regular neeting to hold an executive session. The agenda does not
indicate that the regular neeting would resunme after the conclusion
of the executive session. Because final action on itens discussed

during <PAGE NAME="p. 0O 32">an executive session generally must occur
during an open neeting, N D.C.C. §44-04-19.2, but the agenda failed
to indicate that the open neeting would resume after the executive

* To be eligible for a |oan under the PACE program an applicant nust
propose to use the loan for a new or expanding business. N. D. C. C.
8§ 6-09-04. Thus, the identity of an applicant for a PACE | oan can be
closed to the public under N.D.C.C. §44-04-18.4(5) until the loan is
accepted by the applicant.
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session, the opinion request asks whether the Board inproperly took
final action during the executive session.

In its response to this office, the SDC indicates that the Board
reconvened in open session after the conclusion of the executive
sessi on. The mnutes provided by the SDC indicate that the Board
president noted prior to the executive session that the agenda was

i naccurate. The president stated that the Board neeting would not be
adj ourned until after the executive session was conpleted and final

action could be taken during the open portion of the neeting. Wth
one exception discussed in the next paragraph, the recording and
m nutes of the executive session show that the Board refrained from
taking any action during the executive session and waited until the
open portion of the neeting was resuned to vote on the itens it

consi dered during the executive session.

As discussed earlier in this opinion, the Accounts Payable report is
not exenpt wunder N D.C.C 8§ 44-04-18.4(5) and is an open record.

Even though the Board nenbers did not discuss the content of the
report during the executive session, their approval of the report was
a final action that should have occurred in the open portion of the
nmeeti ng. N.D.C.C. 8§ 44-04-19.2(2)(e). Therefore, it is my opinion
that the Board violated N.D.C.C. § 44-04-19.2 by voting to approve

the report in the executive session.

CONCLUSI ONS

1. The executive session of the Board on April 17, 2000, was
authorized by law and limted to the topics and |egal authority
announced during the open portion of the neeting.

2. The Board violated N.D.C.C. § 44-04-19.2 by taking final action
to approve the Accounts Payable report during the executive
sessi on.

STEPS NEEDED TO REMEDY VI OLATI ON

The Board nust nmke the Accounts Payable report available to the
public upon request as an open record and nug re-approve the report
during an open neeting.

Failure to disclose the report and issue a notice of a neeting to
approve the report within seven days of the date this opinion is
issued will result in mandatory costs, disbursenents, and reasonable
<PAGE NAME="p.0O 33">attorney fees if the person requesting the
opinion prevails in a civil action under ND C C  §44-04-21.2.
N.D.C.C. § 44-04-21.1(2). It my also result in personal liability
for the person or persons responsible for the nonconpliance. 1d.
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Hei di Heitkanp
ATTORNEY GENERAL

Assi st ed by: Janes C. Flem ng
Assi stant Attorney Genera

cc: Gayl on Baker, Stark Devel opnment Corporation



